SUPREME COURT OF JUDICATURE (IRELAND) BILL. 



RETURN to an Order of tlie Honouralile tlie House of Commons, 
ilateil J!} Hay I »"0 ; for, — 



COPY “ of a Paper or Memorandum on the subject of the Supreme 
Court of Judicature (Ireland) Bill, signed by the Common I,,a\v 
Judges of Ireland, ami sent by them to the Lord Chancellor of Great 
Britain." 



We, the Common Law Judges, having met at the earliest opportunity after 
Circuit, and considered the provisions of “ The Supreme Court of Judicature 
(Ireland) Bill,” unanimously submit the following considerations and sugges- 
tions : — 

In the first place, we think it right to premise that we have deemed it no 
part of our province to consider, on its abstract merits, and independently of 
the recent legislation in England, the policy or general conception of the pro- 
posed measure, as an alteration of the existing constitution or procedure of the 
Superior Courts of this country ; 

First, inasmuch as it has not hitherto been the custom of the Judges to 
volunteer suggestions to the Legislature on questions of policy ; and, secondly, 
as it is our opinion that it is for paramount reasons expedient that there should 
he (as far as may he) identity of constitution, practice, and procedure, in the 
Superior Courts of England and Ireland. 

For the same reasons we have not entered into any criticism, of the frame or 
language of the several provisions copied from the English code as comprised 
in the Acts of 18"3 and 187 5, ^vith a view of obviating by alterations difficulties 
which have been suggested as arising in that code. W e deem it more advisable 
to leave such amendments, if required, to be made by subsequent legislation 
simultaneously for both countries, than to introduce alteratious into the Irish 
Act which, if not adopted afterwards in England, may lead to gradually 
increasing divergence between the laws of tlit- two countries. 

Our observations will therefore be found to be mainly coufined to matters of 
detail, in which the proposed Irish measure differs from the law in Etigland 
under the Acts of 1873 and 1875- 

These differences are of two classes — 

1st. Where there are no analogous provisions at all in the English code; 
for example, the case of the transfer of the Judge of the Court of Pro- 
linte to the Common Pleas Division ; and 
2iidly. Where the Irish Bill proposes to treat a subject matter, identical 
with or similar to that which has been dealt with in the English code, 
in a mode essentially differing from the legislation for England, and 
differing in a manner disadvantageous to the public service, or affecting 
unjustly the position and privileges of the Common Law Judges, 
without auv advantage to the public to justify such infringements upon 
existing riglits. 

Bv Clause 15 of the Bill it is proposed that every ordinary Judge of the 
(!oiirt of Appeal appointed after the Ut January 187o shall be bound to act as 
Judge of Assize, if named in the commission. But by Clause 14 the ordinary 

.’73. A Judges 
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Judges of the Court of /^ppeal take rank after the Chief Baron. Tims, any 
person appointed an ordinary Judge of Appeal would, in the selection of cir- 
cuits, and oh circuit, take precedence of the senior of the existing puisne 
Judges. For this, we submit, no sufficient reason can be assigned. Again, 
the future Judges of Appeal and Judges of the Chancery Division are bound 
to go circuit only if and when they shall be named in the commission. But 
the selection of circuits by the Judges is, and always must be, made before the 
issuing of the commissions. It will thus remain uncei'tain until long after 
the time of such selection, whether a Judge of Appeal or of the Chancery 
Division is to go. In many eases a re-selection of circuits by the Common Law 
Judges, junior to the Judge of App'-al, or Judge of the Chancery Division, 
would be necessary. This confusion will be augmented in the case of the 
present Judge of the Couit of Probate, who may go circuit or not as he may 
think fit. 

We suggest that a provision to the following effect should be introduced in 
Clause 15 (after line 17, page 9) 

“The existing Judges heretofore liable to go circuit shall in the selec- 
tion of and upon circuit take precedence of any Judge not heretofore so 
liable.” 

Clause 18 regulates the salaries of the existing and future Judges. It pro- 
vides that a Judge, wheiher appointed before or after the prising of the Act, 
who shall be sent as Judge for a winter assize or special commission, shall be 
entitled to receive such additional payment, not exceeding 150/., as the Lord 
Idiutenant shall determine; but no Judge shall receive any additional payment 
in respect of an adjourned asi<ize. It will be seen that this clause proposes to 
abolish the remuneration hitherto made for adjourned assizes, and substitutes a 
sum, to be determined by the Lord Lieutenant but not exceeding 150 i., for 
the stims hitherto paid for special commissions. 

The absolute right of the Judges to these payments was confirmed by and 
now exists under the 36th Geo. Ill, c. 26 (Ir.), sect. 5. We therefore daiui 
that (if it be deemed experlient to extinguish such statutable rights) in lieu 
thereof reasonable compensation shall be provided by the Bill for existing 
Judges, by leaving their present salaries unaltered, and allowing to existing 
Judges, as proposed by the Bill with respect to future Judges, the sum of 300 /. 
for expense of circuits, no pa3^ment being made for winter assizes or special 
commissions, except the expenses actually incurred, as in the case of election 
petitions. 

By clause 34 (page 23, line 19, et seq^ it is provided that a Judge appointed 
to fill a vacancy in the High Court .shall “ succeed to the position and duties” 
of the Judge whom he shall so succeed. These words are not in the English 
Act, and would seem to have this effect ; that if the present senior puisne Judge 
of a court vacates his place, his successor will acquire the precedence possessed 
by such senior Judge. This, we presume, cannot be intended. 

Clauses 35 and 36 provide for transferring or attaching the present and any 
future Judge of the Court of Probate to the Common Pleas. The effect of these 
clauses, if passed into law in their present shape, will be, in our opinion, 
anomalous, inconvenient, and injurious to the public service. We wish it to be 
distinctly understood that we do not suggest or think that any alteration in the 
status, position, or patronage of the present Judge of the Court of Probate 
should be made to the prejudice of that learned Judge. 

We are of opinion that the maintenance of a separate Court for Probate and 
Matrimonial Causes in the manner proposed is unnecessary and inexpedient. 
The present Judges of the Court of Common Pleas are prepared to accept the 
jurisdiction and undertake the duties ; and we l)elieve it to be the general 
opinion of the pofession, as it is ours, that such an arrangement will provide 
for the most efficient administration of these branches of the law, whilst it will 
preserve the homogeneity and normal strength of the Common Pleas, and avoid 
the unprecedented and anomalous results of the fitful and uncertain presence in 
a Court of a Judge who is in only a modified maimer a member of it, and whose- 
attention is more exclusively engrossed by busine.ss not belongin-r to that 
Division. “ 

The inconvcniti.ee of such a state of things is again referred to in our obser- 
vations 
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vations on the proposal to annex the jurisdiction in Bankruptcy to a Judge in 
the Court of Exchequer. 

In the introduction into the Common Pleas of the present Judge ot the Court 
of Probate, the e.xisting rights of the present Justices of the Common Pleas 
should he preserved. The present vacancy is in the office of fourth Justice, and 
the proposed introduction of the Judge of the C'oiiit of Probate should be to 
that position in that Court. 

It should also be jirovideri that in the event of his electing on any occasion to 
0-0 as Judge of Assize his precedence in the selection of. and upon, circuit 
should date from the commencement of the Act. 

Clause 37 confers a power upon Her Majesty in Council to consolidate, in 
certain events and upon the Report of the Council of Judges, the Court of 
Banki-uptcv with the Supreme Court. In that event, the then existing 
Judge of the Court of Bankruptcy is to become, in name, a Judge of the 
Exchequer Dirision, bur he is to continue to discharge, in addition, 
the duties of the Judge of the Court of Bankruptcy. In substance the Court of 
Bankruptcy will be a' Division of the High Court, <iistmct from the Exchequer 
Division, and sub-clause (c) makes this distinction perpetual. 

Some of the duties of the Judge of the Court of Bankruptcy — duti-.s which 
are to be discharged ” in the same manner as before " — are such as to neces- 

sitate that he shall be constantly and immediatel.v available for their discharge. 
He cannot withdraw himscif from Diibhn by going circuit, although this con- 
tempUted hv sub-clause (in, nor can he, we apprehend, sit at Nisi Prius or in 
Banco without risk of repee.ted interruptions of his sittings. We suggest that if, 
contrary to the provisions of the English Act, 1875, it be deemed desirable to 
unite the Court of Bankruptcy with the Supremo Court, the Judge in E.ink- 
ruptcy should not be annexed to a Division the .ludges of which usually sit 
together. Were he attached to the Chancery Division (with which the juris- 
diction is cognate, and where each Judge sit.- by himself') his occasional presence 
would not (as it will in the Exchequer) cause any interference with the discharge 
of the duties of the other Judges of the Division. 

Clause 43 should be amended by fixing at l.jfW. tlie deductiuu from the 
salary of any Judge in whose place a CommissaTi- is sent. This sum is tlie 
amount provided by the Bill for gning circuit ; and otherwise a newly appointed 
Judge would liave an advantage over existing Judges. 

Clause 51. This clause is similar to the 48tb section of the Act of 1873. 
That section was, however, deliberately repealed by the Act of 1875- Possibly 
the reason of this repeal may be found in the introduction into the Act of 1875 
of its 2ind section similar to the concinding portion of the 4Uth clause of the 
present Bill. Be this, however, as it may. we think the 51st clause should be 
omitted, with a view to prcserrc as far as possible the identity of the measure 
with the English Acts. 

Clause .59. We cannot iind that the proviso at end of this clause {page 3«>. 
lines 1 to 4) appears in the English Acts. 

Clause's. This clause pioposes to confer xipou the Treasury the unprece- 
dented power of controlling the distribution and arrangement of the business of 
the officers of the Irish Law Courts, and in this respect vanes from the Irish 
Judicature Bill introduced in 1874. The latter Bill, following tne English Act 
of 1873, provided for distribution and arrangement in such manner as might be 
directed by rules of Court. Such an authority conferred upon am- CTOvernineiit 
Department strikes a blow at the indepeudence of the judiciary. It 1‘as never 
been suggested, as far as we are awai*e. that the coiiduclof the Irish bench has 
been such as to justify their being deprived of the Icsitimate control over 
business for the due discharge of which they are responsible. Ao attempt has 
been made to deal in a similar manner nritli their English brethren, and we cannot 
too Strongly deprecate the introduction into the Bill of so novel, nnsebiev ous, 
and unconstitutional a provision. , , , rv, n -*i 

The same Clause (ysi and 79 confer powers upon the Loi-d Uumcelior, with 



• Clause 3T, sul'-clause (c). 

278. 
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the consent of any one of the chiefs of the three common law divisions and the 
concnrrence of the Treasury, to consolidate offices, and regulate the distribution 
ofbusine.ss in the consolidated offices. We claim that these powers should 
(as is provided in the English Act, section 84, in respect to similar powers) not 
be exercisable without the consent of the Presidents of Divisions or a ma/oritv 
them, of whom the Lord Chief Justice of Ireland shall be one. 

Again, in the same clause (78, page 47), provision is made for the “release ” 
of officers. T his clause is not to be found in the English Act, and if it be deemed 
expedient to retain it. should be altered by substituting the words “ voluntarv 
retirement " for “ release,” and by requiring the consent of the President of the 
Division to which the officer is attached. 



Clause 79. In this clause (lines 39—43 of page 46), a provision is introduced 
which was not contained in the Bill of 1874, continuing in the Executive the 
appointment of certain officers. This is contrary to the Report of the English 
and Irish Law and Chancery Commission of 1866. to the opinions expressed bv 
the Law Lords in the House of Lords in 1867, and to an express providon of the 
Common Law Courts(Ireland)Bill, 1869,insei-ted in Committee upon the motion 
of the late Lord Westbury, with the support of the present Lord Chancellor of 
England, and the assent of Lord Chelmsford, and the then Lord Chancellor (Lord 
Hatherley). This provision ought, in our opinion, to be omitted. 



Clause 83. We desire to call special attention to the fact that the Irish Com- 
mon Law Judges have no secretary or clerk. They have for some years with 
great advantage to the public, adopted a practice of furnishing for the use if the 
court and the parties, a transcript of their notes of a trial in every case in which 
a rule for a new trial, or to enter a verdict, has been obtained, even when the rule 
is m a court of which the Judge who tried the cause is a member. Here as in 
England, the evidence at trials is becoming daily more voluminous The Judges 
are also frequently called upon by the Executive Government to make reports 
ot criminal trials, winch occupy a great deal of time. The result is that in the 
absence of aid of any kind, the labour imposed upon a Judge is altogether un 
reasonable, aiid has reached such an extent that in several instances Judges 
have been obliged to obtain, when such was practicable, assistance at their own 
expense. In the Bill of JS74 an attempt was made (sect. 81) to provide a 
remedy (although an inadequate one) for this injustice. That Bill modified the 
position and duties of the Clerk of Assize and Nisi Prius on circuit and for a 
very slight increase o( remuneration imposed upon tbatofficer the duty of acting 
as secretary to the Judge. Even this provision is omitted from the present Bfll 
and the Judges are left absolutely without aid. ^ ’ 

Clause 90. The power contained in this douse should (as in the case of the 
coi responding power m England is provided by the Act of 1875, sect ‘>6'l be 
exercised with the assent of the Judges or any three of them. 

The sub-clause (page 53. lines 23-6) is not contained in the English Act 
nor was it in the Bill of 1874, and should he omitted. If it can have anv 
effect. It will be to interfere with small fees payable bv Statute or usase to 
nrinteSuTfotm^^^^^^ subordinates, with whose rights doubtless there® was 



(signed) 



22 April 1876. 



J. Whitesii/e, c. j. 
Michael Moii-is, c. j. c. 
C. Palles, c. B. 

William Keogh. 

James O’Brien. 

F. A. Fitzgerald. 



J. Z). Fitzgerald. 
P- R. Beasy. 

James A. Lawson. 
Charles R. Barry. 
R. Bowse. 
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COPY of a FaPKK or MsuoaanDuu on tile 

Bioii ai^oeJ lif tije Common LawJod^of 
Irtlanri, and pent hy them to the Lord Chon- 
caDor of Oitot Brilaio. 



(Sir Caiman O'Loghlrn.) 
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